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deed, at any time, under penalty of releasing the bank from liability 
for the repetition of errors already committed. 

"We are satisfied that the law, operating upon the mere relation of 
the parties, imposed no such duty upon the depositor, and, so far as 
we are advised, no court has ever so held. A statement of account, 
though prepared and ready for delivery, does not become a stated 
account, with legal consequences, until it is actually placed in the 
hands of the party to be charged, and, with knowledge of its purport, 
he has acquiesced in its correctness. Comer v. Way, 107 Ala. 300, 
19 South. 966, 54 Am. St. 'Rep. 93; 1 Corp. Jur. 679, sec. 250. Mani- 
festly the balanced passbook could not have become a stated account 
until after its reception by plaintiff on September 4, 1914. The theory 
upon which depositor is required to examine his balanced passbook 
and his canceled checks within a reasonable time and with due care 
after they are returned to him by the bank, and to report errors and 
irregularities, if any there be, with reasonable promptness to the 
bank, is that, if he fails to do so, the bank may rightly presume that 
previous payments of checks were properly made upon the authority 
of the depositor, and that they have his sanction and approval, and 
that, so presuming, the bank may be naturally induced to make 
similar payment of similarly forged or unauthorized checks in the 
future. But where the passbook and checks have not been actually 
returned to the depositor, and remain in the custody of the bank, the 
reason of the rule entirely fails, since there can be no presumption 
that the depositor has acquiesced in or approved an act or a course 
of dealings of which he had no actual notice or knowledge, and the 
bank cannot justly claim to have been misled by the conduct of the 
depositor." 



Beneficial Associations — Divorced Wife as Beneficiary. — In Appleby 
v. Lodge, Sons of Hermann, 226 S. W. 588 the court of Civil Appeals 
of Texas held that under the statute of that state (Rev. Stat. 1911, 
art. 4832) confining the payment oi benefits by fraternal societies to 
the wife, husband, relatives by blood to the fourth degree, etc., and 
the laws of a fraternal order similarly providing, and also providing 
that, where the beneficiary died and there was no other designation, 
the benefit should be paid, first to the husband or wife, then to the 
children, etc., where a wife named as beneficiary obtained a divorce, 
and the husband remarried and did not change the beneficiary, the 
second wife was entitled to the death benefit. 

The court said in part: "There is apparently a conflict of state de- 
cisions in regard to whether a divorced wife, who before the divorce 
was named as a beneficiary, should, in case of a failure of the divorced 
husband to name another beneficiary, be entitled to receive the bene- 
fit of the certificate. In the case of White v. American Yeomen, 124 
Iowa, 293, 99 N. W. 1071, 66 L. R. A. 164, 104 Am. St. Rep. 323, 2 
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Ann. Cas. 350, the facts were very similar to the facts of the instant 
case, the husband having designated his wife by name as the bene- 
ficiary, and a divorce afterwards having taken place, and the husband 
having married again and then died. The court held: 

" 'A married woman, named as beneficiary in a policy of insurance 
on the life of her husband, is entitled to the proceeds of the policy, 
notwithstanding a divorce obtained by her before his death.' 

"Several cases were cited as authorities, as well as Bacon on Benefit 
Societies. Bacon states, however, that the status of the divorced 
wife must depend upon the language of the statute under which the 
society is chartered. Sec. 253-255. 

"It has been held, however, by other courts, that a divorced woman 
is neither wife nor widow, as these words are used in a statutory 
designation of classes, and cannot recover the proceeds of certificate. 
Tyler v. Odd Fellows, 145 Mass. 134, 13 N. E. 360; Dahlin v. Knights 
of Maccabees, 151 Mich. «44, 115 N. W. 975; Green v. Green, 147 Ky. 
608, 144 S. W. 1073, 39 L. R. A. (N. S.) 370, Ann. Case. 1913D, 683; 
and other cases cited in footnotes by Joyce in his work on Insur- 
ance, sec. 818. In the case of Schonfield v. Turner, 75 Tex. 324, 12 
S. W. 626, 7 L. R. A. 189, it was held: 

" 'When the person designated to receive the insurance is held by 
the law incapable of taking it for his own use, on grounds of public 
policy it will be entirely consistent with the manifest purposes of 
the order to make the same disposition of the money that would have 
been made if he had been dead.' 

"Appellant admits that the divorced wife was incapable under the 
law to take the insurance money for her own use, and it would seem, 
under the decision just cited, that the same law would apply as though 
she were dead. In such case, if the member had died before a second 
marriage, undoubtedly the children would have been entitled to the 
insurance money; but the member married again, and, when he did 
so, the second, wife would move into the place made vacant by the 
divorce of the first wife, and upon death of the member, without 
designating a beneficiary, the second wife would under the statute 
be entitled to the benefit insurance. 

"The Schonfield-Turner Case was followed in the Case of Hatch 
v. Hatch, 35 Tex. App. 373, .80 S. W. 411, in which it was held: 

" 'A wife's interest in a policy on her husband's life ceases 
upon obtaining a decree of divorce, and it is immaterial whether 
or not it was his fault that caused the divorce.' 

"These cases, as well as numerous others, thoroughly establish 
the doctrine that, under the terms of statutes like those of Texas, 
the divorced wife can have no benefit from a policy in a fraternal 
benefit society, although designated as beneficiary and no other 
beneficiary has been substituted for her by her divorced husband. 
While this proposition is definitely settled, there arises another ques- 
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tion as to whom the benefit should go in case of a second marriage 
by the husband and a failure on his part to designate another ben- 
eficiary. * * * 

"See, also Joyce on Insurance, sees. 827-830, and Harris v. Harris, 
44 Tex. Civ. App. 152, 97 S. E. 504. 

"So far as the benefits arising from the policy are concerned, the 
divorced wife occupies the position of the dead wife, and under the 
facts of this case appellant, not any one else, had any interest in the 
insurance money, except the woman who held the relation of wife 
to the insured when he died. Joyce on Insurance, sec. 818." 

Ed. Note. — The Virginia Law Review, vol. VII, p. 477, contains the 
following note on the question involved in the above case: 

The general rule as to benefit certificates is that the relation of wife 
must exist at the time of the husband's death to entitle her to any 
claim or interest thereunder. The rule of the law of insurance that, 
if one have an insurable interest at the date of the policy, the policy 
is not vitiated by the termination of that interest, does not apply to 
benefit certificates. It is testamentary in its character in that it 
speaks at the death of the member. Order of Railway Conductors v. 
Koster, 55 Mo. App. 186. If the insured designates as beneficiary a 
member of his family, the subsequent separation of family relation- 
ship, before the insured's death, defeats the beneficiary's right to the 
fund. Green v. Green, 147 Ky. 608, 144 S. W. 1073, 39 L- R. A. (N. 
S.) 370, Ann. Cas. 1913D 683. So where the benefit funds are payable 
to the families, heirs, blood relatives, etc., the wife by divorce loses 
her rights as beneficiary. Tyler v. Odd Fellows, 145 Mass. 134, 13 N. 
E. 360. Thus a divorced wife cannot take as widow of the husband. 
Dahlin v. Knights of Maccabees, 151 Mich. 644, 115 N. W. 975. And 
where the by-laws of the association require the beneficiary to be 
heir to the insured, the divorced wife is thereby excluded. Schonfield 
v. Turner, 75 Tex. 324, 12 S. W. 626, 7 L. R. A. 189. 

There is, however, a decided line of authority holding otherwise. 
Thus, it has been held that the statement that she was related to the 
member as wife is descriptive of her relation to him and did not in it- 
self provide for payment to his widow, and the divorced wife was al- 
lowed to recover. White v. American Yoemen, 124 Iowa 293, 99 N. 
W. 1071, 66 L. R. A. 164, 104 Am. St. Rep. 323, 2 Ann. Cas. 350. And 
divorce alone does not render the wife ineligible as beneficiary in a 
benefit certificate. Farra v. Braman, 171 Ind. 529, 86 N. E. 843. If 
the by-laws of the organization do not require the beneficiary to be- 
long to one of the specified classes at the maturity of the policy, the 
wife may recover notwithstanding the divorce. Brown v. Grand Lodge, 
208 Pa. 101, 57 Atl. 176. Where the certificate allows payment to a 
dependent of the member, the divorced wife may take if the husband 
is required to support her. Martin v. Modern Woodmen, 111 111. App. 99. 
The divorced wife has a vested interest when she has paid the 
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premiums and has children dependent on her. Leaf v. Leaf, 92 Ky. 
166, 17 S. W. 354, 854. And even where the certificate provides that 
it must be payable to one of the member's family, a divorced wife 
has a right to the benefit fund of the absence of any change of ben- 
eficiary by the husband. The court in deciding this case held that 
the certificate created a valid contract, upon sufficient consideration, 
with the member to whom it was issued, and could not be avoided. 
Courtois v. Grand Lodge, 135 Cal. 552, 67 Pac, 970. 

It is well settled that in a regular life policy, divorce does not affect 
the right of the wife to the insurance. Grego v. Grego, 78 Miss. 443, 
28 So. 817; Schmidt v. Hauer, 139 Iowa 531, 111 N. W. 966; Blum v. 
New York Life Ins. Co., 197 Mo. 513, 95 S. W. 317. The rule as to 
mutual benefit companies is the same. The distinction between 
mutual companies and associations must be noted. Overhiser v. Mutual 
Life Ins. Co., 63 Ohio St. 77, 50 L. R. A. 552; Wallace v. Mutual Benefit 
Life Ins. Co., 97 Minn. 27, 100 N. W. 84, 3 L. R. A. (N. S.) 478. Al- 
though a contrary decision was made in Hatch v. Hatch, 35 Tex. App. 
373, 80 S. W. 411. 



Telegraphs and Telephones — Liability for Receipt and Delivery of 
Forged Message. — In Western Union Telegraph Co. v. Citizens' Bank, 
223 S. W. 29, the Supreme Court of Arkansas held that where a 
telegraph operator habitually received messages over the telephone 
from the officers of a bank, the telegraph company was not liable to 
the bank for damages by receipt and delivery of a forged message, 
in the absence of suspicious facts or circumstances; the company 
not being negligent. 

The court said in part: "With regard to the duties of telegraph 
companies in the case of a forged message, it is generally held that, 
in the absence of notice of facts or circumstances which would awaken 
inquiry and arouse suspicion in the mind of a person of ordinary 
prudence in a like situation, regarding the authority of the person 
who presents a message for transmission to send it, the exercise by a 
telegraph company of reasonable care to receive and transmit genuine 
and authorized messages only does not require it to investigate, or 
ascertain the identity or authority to send it of the person who 
tenders a message for transmission, whether it is in writing or spoken 
directly to the operator or is communicated to him by telephone. 26 
R. C. L. p. 557, § 62. * * * 

"When the plaintiffs proved the delivery of the message, the loss 
resulting from reliance and action on it, without negligence on their 
part, and that no message had been sent by either of them, they 
made out a case against the telegraph company, and the burden of 
proof was cast upon it to show that it was not guilty of negligence 
in the premises. The reason is that the means of showing that there 
was no negligence on the part of the telegraph company was within the 



